JUST WHAT DOES THIS EASEMENT ALLOW ME TO DO?
(HUMPS, BUMPS AND MOVING TO THE FAST LANE)
            When asking Real Estate lawyers to identify the “number one problem involving North Carolina Real Estate transactions,” “legal access” is many times the response.  An attitude of good neighborliness that was the hallmark of earlier generations seems to have dissipated.  According to a Campbell Law Review article published in Spring, 2001”, entitled Legislative Kudzu  in the New Millennium:  An Opportunity for Reflection and Reform”, “access is often sought in modern society for more than a single family home place on the back forty.” Patrick Hetrick, Legislative Kudzu in the New Millennium: An Opportunity for Reflection and Reform, 23 Campbell Law Review 157 (2001). At times it can mean a new subdivision or industrial park generating significant vehicular traffic that most landowners would understandably prefer to see routed elsewhere.  Even where legal access exists, the nature and scope of that access can be the subject of a dispute.  Can the access be widened?  Can a speed bump be installed?  Can a gate be placed on the right-of-way? Can the road be relocated?  Can the way be paved? 

            The general rule in North Carolina is that an easement may not be moved without the mutual consent of owners of both the dominant and servient estates.  See Smith v. Jackson, 180 N.C. 115, 117, 104 S.E. 169, 170 (1920); see also Jones C. Carroll, 91 N.C. App. 438, 440, 371 S.E. 2d 725, 727 (1988).  However, according to Webster’s Real Estate Law in North Carolina, 5th Edition, §15-17.4.
  Anyone who has ever taken the first year property course in law school remembers the day we learned that an easement couldn’t be moved by either party without the consent of the other party.  Your editors remember thinking “now that is a stupid rule.”  Today’s law students have the same reaction.  Nevertheless, the cases to that effect are numerous.  However, a closer analysis of the cases addressing this issue reveals that courts are often willing to allow unilateral relocations by the servient owner when equities indicate relocation is proper.

            At least one important writer on North Carolina Property Law does not agree with the general rule.  As you read more of the text in fact, Webster states that he favors doing away with the general rule in favor of a new rule allowing unilateral relocation of easements by the owner of the servient estate.  Who knows, this wish may one day be granted if the appellate courts are presented with a case with just the right facts for them to render that decision.

            It is interesting to note that in Cooke v. Wake  Elec. Membership Corp., 245 N.C. 453, 485, 96 S.E. 2d 351, 354 (1957), the Supreme Court made the following comments:

Unless there is an express grant which provides otherwise, ordinarily, when the location of an easement is once selected it cannot be changed by either the landowner or the owner of the easement without the other’s consent.

            Unfortunately, the court did not go on to say what should be done in non-ordinary circumstances. 

            Another interesting theory that has also been raised in cases supporting relocation is the doctrine of “Equitable Estoppel” when a servient owner has in fact relocated the easement to a more convenient and/or useable location and the dominant owner does not  speak out and protest.  The doctrine of equitable estoppel is raised when the dominant owner, by his silence, induces the servient owner to believe that in fact the relocation of the easement area is approved with consent.  Equitable Estoppel has been recognized in North Carolina as a valid legal doctrine.  Whitacre P’ship v. Biosignia, Inc., 358 N.C. 1, 16,    591 S.E. 2d 870, 881 (2004).  Equitable estoppel should be applied:

When any one, by his acts, representations, or admissions, or by his silence when he ought to speak out, intentionally or through culpable negligence induces another to believe certain facts exist, and such other rightfully relies and acts on such belief, so that he will be prejudiced if the former is permitted to deny the existence of such facts.

            Id. at 17, 591 S.E. 2d at 881. 

            The general rule in North Carolina is that an easement holder may not increase his use so as to increase the burden on the servient tenement.  If the easement holder makes an unwarranted use of the land, in excess of the easement rights held, such use will constitute an excessive use and may be enjoined.  Hundley v. Michael, 105 N.C. App. 432, 435, 413, S.E. 2d. 296, 298 (1992).  “Easement Holders have the right to use their property within the easement consistent with the purpose for which the easement was created.”  Id. at 436, 413 S.E. 2d at 298.   The courts will then determine or look into whether any Express Agreement allowed for easement holders to pave and create speed bumps or humps.  The courts will look into the facts and circumstance of each easement to determine if in fact this was anticipated or intended by the parties, and such an action would not overburden the servient owner’s property in a way not intended by the original Easement Agreement.  When the intent of the party is not clear in a written agreement, extrinsic evidence is not permitted in order to add to, detract from or vary the terms of an integrated written agreement, extrinsic evidence is admissible in order to explain what those terms are.  Century Communications v. Housing Authority of the City of Wilson, 313 N.C. 143, 146, 326 S.E. 2d 261, 264 (1985).  Extrinsic evidence as to the circumstances under which a written agreement was made has been held to be admissible in ascertaining the parties’ expressed intentions, subject to the limitations that extrinsic evidence is not admissible in order to give the terms of a written agreement a meaning of which they are not “reasonably susceptible.”  Id. at 147, 326 S.E. 2d at 264.
            Therefore, many times the court may actually hear parol evidence regarding the meaning and the intent of the parties as to whether a particular use of the easement area should be allowed, and/or whether such actions and use overburdened the property owners over which the easement crosses. 

            The doctrine of “reasonable enjoinment” presents a question of fact.  Thus, we are left to further ponder whether a court may determine if a “speed hump” or “speed bump” can be installed for reasonable enjoinment of an easement and to what extent the court will go to allow modifications and deviations for traffic calming devises.

            While no North Carolina case was found regarding speed humps or speed bumps, a Court of Appeals case from Florida may provide some insight.  The issue in that case was an appeal from a final judgment denying the request of a property owner who wanted a mandatory injunction that a property owner association remove speed bumps that were installed on a private road by the association over the land owner’s objection.  The association constructed the speed bumps to reduce traffic and speed and to maintain the “private nature of the road”.  The landowner who protested was denied an injunction at the trial court and the trial court denied the requested relief based on “the balancing of the relative conveniences of parties.”   In that case, Golfview Road was 1,200 feet long, had fifteen residences and a private club on it.  Of  the fifteen residences, thirteen were served by a private rear alleyway and did not need to traverse the road.  Two residences, including the one of the property owner who was protesting, had access only via the road itself.  Thus, the majority of the owners making up the association did not need to traverse the road to get to their house, but the landowner who was protesting had to use the road and cross the speed bumps to arrive at his home.  Since the installation of the speed bump, the traffic had significantly decreased and it caused most people simply to avoid all use of the road.  The trial court went into the doctrine of balancing the conveniences as an equitable principle stating that where a technical encroachment of another’s right is slight, and the cost of removing the encroachment would produce great harm and where the resulting benefit is small, the courts will balance the conveniences.  The Court of Appeals said this was the wrong test to apply in this case, as the rights of common owners of an easement are limited to the purpose for which the easement was established, and may not be exercised in derogation of the rights of other common owners.  Cartish v. Soper, 157 So. 2d 150 (2d D.C.A. Fla., 1963).  The court went on to say that it’s important to note that the Association, even when representing a majority of the easement holders has no right to substantially diminish the convenience of the roadway.    While the Association argued the speed bumps were necessary to serve the” private aspect of the easement,” the Court of Appeals ruled that a “private road must first be a road, and the substantial violation of the individual’s rights to the road are not cured by the fact that the violation increased the private nature of the way.”  The court went on to state that the Trial court should have granted an injunction requiring the removal of the four speed bumps as the Appellant had no other remedy at law, and the action of the Association  was intentional and affected a substantial violation of a meaningful right of the Plaintiff in that case.  Edmund C. Monell v. Golfview Road Association, 359 So. 2d. 1978, Fla. App., Lexis 15475. 

One is left to ponder what a North Carolina court may do when faced with questions regarding humps, bumps and movements to relocate or install a fast lane.
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